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Introduction
The case law of the RF Supreme Court in non-criminal matters has seen little scholarly attention in Russia or abroad. However, since mid-2010, public access to the vast majority of its judgments in civil, administrative and electoral cases on its website
 allows one to engage in thorough research of the Court’s jurisprudence on a variety of issues.

The Russian Supreme Court is one of the country’s three highest courts, together with the Constitutional Court and the Higher Arbitrazh (Commercial) Court. Under Article 126 of the 1993 RF Constitution
 and the relevant procedural legislation, it is the court of last resort in criminal, family and electoral cases—as well as in many civil and administrative cases (excluding those which concern commercial disputes
). Even though Article 128(3) of the Constitution provides for adoption of a federal constitutional statute to regulate each branch of the federal judiciary, a statute on the Supreme Court and the federal courts of general jurisdiction had not been adopted until 2011.
 Before that, the Court’s activities had been regulated by a number of legislative provisions,
 some of which even predated the 1993 Constitution.
 Both before and after the 2011 legislation, cases concerning judicial review of federal secondary legislation in first and in the last instance were heard by the Supreme Court’s Civil
 or Military Divisions in the first instance; appeals against their judgments could be made to the Supreme Court’s Appeals Division. A further extraordinary appeal for supervisory review (nadzor) against the appeal judgment may be lodged with the Presidium of the Supreme Court. But if an act of secondary legislation concerns commercial matters or if a federal statute provides for the jurisdiction of the arbitrazh courts to hear cases on judicial review of such secondary legislation (e.g., Art.138(2) of the 1998 Tax Code
), the Higher Arbitrazh Court (Administrative Division) is competent to decide these cases. The Supreme Court’s Civil Division also is the appeal court in cases concerning judicial review of regional laws and regional secondary legislation adopted by regional governors which are heard by the regional courts in first instance.

The caseload of the RF Supreme Court is significant. For example, in 2008, it rendered judgments on the merits in 9,115 cases while more than 215,000 applications had been lodged with the Court.
 In particular, the Civil Division heard 207 cases concerning judicial review of federal secondary legislation and the Military Division heard 28 such cases. The Civil Division heard a further 1,515 cases on appeal against judgments (812) and interlocutory decisions (703) of regional courts, which concern almost exclusively electoral and judicial review matters.

The often strained relations between the Russian Supreme Court and the Constitutional Court have been examined mostly from the perspective of the latter. As regards the former, until recently only the decrees of its Plenum
 have been subject to comment. But now, the tide is turning: more RF Supreme Court judgments in individual cases are being discussed in legal writings.

This chapter will examine the approaches taken by the Russian Supreme Court in dealing with the increasing volume of constitutional case law; the basis will be my analysis of individual cases decided by the Supreme Court. All publicly available judicial review cases (first instance and appeal judgments of the Civil Division, appeal judgments of the Appeals Division and supervisory review judgments of the Presidium) between 1995 and 1 July 2010 (whether published or not) have been analyzed. This has yielded over 2,500 first instance judgments of the Civil Division, and over 2,000 appeal judgments of the Appeals Division and the Civil Division each. Publication of a judicial review judgment being an exception, “unpublished” cases are available on the Supreme Court’s website and in databases compiled by private-sector law-reporting bureaux, the most important of which are ConsultantPlus and Garant.

Individual cases, I argue, reflect the nuances in judges’ attitudes in taking into account the opinions of the Constitutional Court; these range from full compliance to staunch opposition. I will first examine the conflicts of jurisdiction between the two Courts in respect of judicial review of federal and regional, primary and secondary legislation. I will then examine how the application of international law by the Supreme Court allows it to overcome the lack of constitutional jurisdiction and extend the sources of the human rights which it applies at the expense of the case law of the Constitutional Court which is only “taken into account”.
Judicial Review of Primary Legislation
The 1993 Constitution provides for its supremacy over other legal norms and direct application by every official body (Art.15(1)). When faced with a legal act which is contrary to a federal statute, the courts are obliged to apply the statute (Art.120(2)). The constitutional review of federal and regional statutes is vested in the Constitutional Court of the Russian Federation (Art.125). The statutes can be challenged by federal and regional political bodies, by individuals (if a statute was applied or is applicable in their case in a court of law) and by courts which may apply for a preliminary ruling on the constitutionality of the statute applicable in a case before them.
Judicial Review of Federal Statutes
In 1995, soon after the resumption of its activities, the RF Constitutional Court issued a dictum in the Avetian case in which it insisted on the exclusivity of its competence to review the constitutionality of statutes while not assessing the merits of the decisions and judgments of the regular courts. The latter, in turn, were deprived of the power to strike down primary legislation in cases before them. The Constitutional Court further criticized the courts of general jurisdiction for not applying for a preliminary ruling in the applicant’s case.

Later that same year, the Supreme Court’s Plenum adopted a Decree
 in response to the Constitutional Court’s holding in the Avetian case. Relying on the direct applicability of the Constitution, the Supreme Court ruled that courts may refuse to apply a statute in a given case whenever they are of the opinion that it is contrary to the Constitution and should apply for a preliminary ruling from the Constitutional Court only when in doubt over the statute’s constitutionality. As the President of the Supreme Court, Viacheslav Lebedev, pointed out soon after the adoption of the Decree:
“An application to the Constitutional Court for a preliminary ruling [was] a right, not an obligation of the court. […] If a court comes to the conclusion that a statute is contrary to the Constitution, it may decide the case on the merits relying on the relevant provisions of the Constitution.”

According to Dr. Lebedev, a mandatory application for preliminary ruling would undermine the direct applicability of the Constitution and would be time-consuming—given that the case would be suspended until a judgment could be rendered by the Constitutional Court. From the Supreme Court’s point of view, any ruling from a court of general jurisdiction on the unconstitutionality of a statute would be limited to the statute’s inapplicability in the case at hand and would not affect the statute’s validity. In the words of a commentator, the Supreme Court preferred a challenge of legislation in a court of first instance to a “distant, perhaps highly overworked Constitutional Court”.

This Plenum ruling led to a number of federal statutes being declared unconstitutional by the courts of general jurisdiction and, also, by the Supreme Court itself. The latter, for example, held that Article 210 of the RSFSR Labor Code
—which reserved a right to challenge a refusal to employ to several limited groups of workers (or potential workers)—was not in conformity with the constitutional provisions on access to justice.
 It also struck down a Moscow City statute which effectively maintained the system of propiska
 in Russia’s capital.

The Supreme Court’s activity in declaring regional statutes unconstitutional
 led to another case brought by regional authorities to the Constitutional Court. Its 1998 judgment on the interpretation of Articles 125, 126 and 127 of the Constitution (“Interpretation of Jurisdictional Boundaries case”)
 was intended to bring the matter to a close. The Constitutional Court explicitly stated that its competence to declare unconstitutional—and, thus, null and void (nedeystvitel’nyi)—a number of legal acts mentioned in Article 125(2) of the Constitution is exclusive. It further ruled that the courts of general jurisdiction and the arbitrazh (commercial) courts are not just empowered but, rather, obliged to refer the statutes to the Constitutional Court for preliminary ruling—not only when they are in doubt over their conformity to the Constitution but, even, when a violation of the Constitution is apparent. The majority of the Court—having admitted that the rule of direct application of the Constitution cannot prohibit the courts from applying it instead of a statute—held that mandatory applications for preliminary rulings were necessary to eliminate unconstitutional statutes and, thus, to uphold the constitutional rights of individuals. It further noted that the refusal of a regular court to apply a statute would undermine uniform application of law in the whole territory of Russia, and eventually the primacy of the Constitution, “because it [could] not be put into practice if differing interpretations of the constitutional rules by different courts [were] allowed”. To justify its conclusion that these aims could only be achieved by proceedings in the Constitutional Court and not in the Supreme Court (or the Higher Arbitrazh Court), the justices of the constitutional court drew a distinction between the authority of their judgments—which are binding upon every public authority in Russia—and the judgments of the highest regular courts, which lacked such binding force and were not even regularly published.
 Clear as it was in its argumentation, the judgment was not unanimous. Justices Nikolai Vitruk and Gadis Gadzhiev dissented, the latter having noted that the case was a controversy between the highest courts of Russia and that the Constitutional Court had acted as a judge in its own cause.

In any event, the matter appeared to have been resolved. For several years, the Supreme Court did not render any judgments in which it refused to apply a law on the grounds of its unconstitutionality. However, in the April 2003 issue of its Biulletin,
 the Supreme Court reported a 2002 judgment of the Presidium of the Tiumen’ Regional Court in which the latter had ruled that Article 135(1)(2) of the 1996 RF Family Code
 violated the constitutional right to family life. In this case, the parents had applied to the Ishim Town Court for a change in the date of birth of the three-year-old child whom they had adopted; but their action had been dismissed (these parents had adopted another child, and the dates of birth of their two children were only 45 days apart). The impugned legislative provision allowed for a change of the date and place of birth of the adopted child in order to keep the adoption secret but only before the child was one year old. The Tiumen’ Regional Court did not apply to the Constitutional Court for a preliminary ruling but, rather, held that Article 135(1)(2)—when assessed against the general limitation clause of Article 55(3) of the Constitution—did not pursue any legitimate aim enumerated in the constitutional text. The Tiumen’ Regional Court quashed the judgment of the Ishim Town Court for its failure to directly apply the Constitution (this could not be prohibited by the Constitutional Court judgment in the 1998 Interpretation of Jurisdictional Boundaries case). Interestingly, in passing, the Regional Court noted that the legislation in issue was contrary to the relevant provisions of the 1989 Convention on the Rights of the Child. This latter conclusion itself was enough to refuse to apply the Family Code, for the reason that international treaties prevail over federal statutes by virtue of Article 15(4) of the Constitution.

What makes this case particularly significant is that the judgment of the Presidium of the Tiumen’ Regional Court had been adopted following a protest for supervisory review
 by the Vice-President of the Supreme Court. The 2002 RF Code of Civil Procedure
 did not (and does not) provide for a right of an official of the Supreme Court to lodge a protest with a lower court. If the Vice-President of the Supreme Court considers that an application for supervisory review is well-founded, he should have commenced the proceedings in the RF Supreme Court. However, apparently hoping to keep away attention of the RF Constitutional Court, the Supreme Court Vice-President abused his powers under the Code of Civil Procedure to circumvent the constitutional case law. The fact that this case was reported in the Biulletin’ of the Supreme Court testifies to the latter’s approval of the stance taken by its Vice-President and by the Regional Court.

Further resistance to the Constitutional Court’s 1998 ruling in Interpretation of Jurisdictional Boundaries can be seen in a 2004 criminal case. Sitting as a court of appeal, the Supreme Court’s Military Division upheld the conviction of a colonel on several counts of bribery. The defense had argued that the conviction was based on the testimony of a witness that had been read out in the trial court, without this witness attending and without any possibility of the defense to cross-examine him. Even though the Court eventually noted that the defendant had agreed to the reading out of the impugned testimony, it embarked on an assessment of constitutionality of Article 281 of the 2001 RF Code of Criminal Procedure (which authorized the reading out of witnesses’ testimony in their absence). It held—somewhat surprisingly—that the requirement of the Code, by which the parties had agreed to the reading-out, was contrary to the constitutional principle of the adversarial nature of trial proceedings; the reason which it gave was that seeking consent from the other party hampered the carrying out of the respective duties of prosecution and defense. The Court further held that, in view of the supremacy of the Constitution, the trial court was empowered to apply it directly. According to the Court:
“When deciding a case, a court applies the Constitution directly, in particular, when it comes to conclusion that a legislative or regulatory act is contrary to the relevant constitutional provisions.”

The Supreme Court made no mention of any possible referral of the case to the Constitutional Court. It further interpreted Article 281 of the Code as requiring consent from both parties only when the trial court decided to read out a pre-trial statement of its own motion, rather than in response to a motion of one of the parties.

Judicial Review of Regional Statutes
As regards regional statutes, in a later ruling, the Constitutional Court held in the 2000 Prokuratura Act case
 that such statutes only may be annulled where they have been found to be contrary to a regional or to the RF Constitution in constitutional litigation (before either a regional or the federal Constitutional Court). In the Constitutional Court’s view, regular courts may only declare regional statutes null and void (nedeystvitel’nyi) ex ante in future cases if they are found to violate federal statutes. In the 2003 Judicial Review of Regional Constitutions case, the Constitutional Court also held that it was the only court competent to declare regional constitutions contrary to the federal one and that ordinary courts may not decide on the conformity of regional constitutions with federal laws.

A difference which this case law brought to the practice of the Russian Supreme Court is that—when faced with challenges to regional legislation—it only verifies a regional statute’s compatibility with federal statutes but does not assess the challenged statute’s conformity with the federal Constitution.
 The judgment of the Constitutional Court in the Prokuratura Act case, thus, had little effect on the Supreme Court’s power to assess whether regional legislation complies with federal statutes.

In some respects, the Supreme Court has been able not only to preserve its powers of judicial review of the compliance of regional statutes and secondary legislation with federal legislation but, also, to exercise it in a way that reached effects close to a review of their constitutionality. If—as the Constitutional Court ruled in the 2000 Prokuratura Act case—no reference could be made to the RF Constitution, the Supreme Court referred to federal statutes that contained the same rules as the Constitution. Thus, Article 71(o) of the Constitution reserves exclusive competence to the Federation, for example, in civil and criminal law.
 The relevant provisions can be found in the 1994 RF Civil Code
 and the 1996 RF Criminal Code:
only federal legislation may regulate civil-law matters (Art.3, RF Civil Code) and only a federal statute may establish a crime (and must be included into the Criminal Code under its Arts.1(1) and 3(1)). On the contrary, administrative law falls within concurrent jurisdiction of the Federation and of its constituent entities (Art.72(1)(k), RF Constitution). Consequently, a regional statute or an act of regional secondary legislation which contains norms of civil law is contrary not only to the Constitution but, also, to the Civil Code (which is an ordinary federal statute) and the Supreme Court is competent to review it.
 If the rule in question is within the domain of administrative law, then the federal entity is at least competent to enact it, unless there is a prohibition in the federal law. In this way, the Supreme Court “guards the Constitution” in the field of the redistribution of federal and regional competence, formally basing itself on statutes only.

With regard to the regional constitutions, however, the Supreme Court has not resisted the mandates of the Constitutional Court and has ceased to review their legality and constitutionality. This change in the Supreme Court’s case law occurred, in fact, soon after the judgment of the Constitutional Court in the 2003 Judicial Review of Regional Constitutions case. In two consecutive cases concerning different provisions of the regional constitution filed by the Prosecutor of Samara Region with the Samara Regional Court and, subsequently, with the Supreme Court on appeal, the latter upheld the first application in its initial 2003 judgment in this matter;
 however, it dismissed the second in a later judgment in the fall of the same year.

Judicial Review of the Decrees of the Federal Executive
In 1995, the 1964 RSFSR Code of Civil Procedure
 was amended to include the Supreme Court’s competence to review the legality of secondary legislation in the first instance. For more than fifteen years now, the Supreme Court has routinely exercised this power in respect of governmental and ministerial decrees. Its case law on the admissibility of applications lodged against secondary legislation became a basis for numerous provisions of the new 2002 RF Code of Civil Procedure (which entered into force in 2003).

In its 1998 Interpretation of Judicial Boundaries case, the Constitutional Court held that it had exclusive competence to declare unconstitutional, null and void all the legal acts mentioned in Article 125(2) of the Constitution. This conclusion was thus applicable not only to federal statutes but, also, to normative decrees of the RF President, Federal Government, and chambers of the Federal Assembly as well as to regional constitutions and to regional statutes. In this way, the Constitutional Court limited the powers of the Supreme Court to declaring the decrees of the Federal Government illegal and inapplicable (ne podlezhashchie primeneniiu) ex nunc—from the date on which its judgment was rendered—but not null and void ab initio.
 Any authority, the normative act of which had been declared illegal and inapplicable, could still dispose of a remedy before the Constitutional Court, provided for in Article 85(1) in fine of the 1994 Constitutional Court Act: it could ask the Constitutional Court to verify whether the decree in question was constitutional and should remain applicable. This remedy could only be exercised if the grounds for the inapplicability of an act were its unconstitutionality, but the Constitutional Court extended this power to declarations of illegality of decrees of the federal Government.
 More generally, the judgment in the 1998 Interpretation of Jurisdictional Boundaries case did not deprive the Supreme Court of its power to review the legality of the acts of the Federal Government and to declare that the illegal decrees would have no effect for the future.
 It only prohibited the Supreme Court from declaring them invalid from the moment of adoption thereof.

In 2003, the Federal Government brought another case to the Constitutional Court—challenging the constitutionality of the Supreme Court’s competence to review its decrees—and it a 2004 judgment in the Judicial Review of Governmental Decrees case,
 the Constitutional Court upheld the Government’s application. The Constitutional Court reiterated that it has the exclusive competence to annul governmental decrees—on the grounds of their unconstitutionality under Article 125(2)—and that any decision regarding the alleged illegality of governmental decrees should be open to a challenge before the Constitutional Court. Consequently, it ruled that the Supreme Court only is competent to hear cases against normative acts of the Federal Government where no issues of their constitutionality are raised (an illusory reservation in view of the other reasoning contained in the Judicial Review of the Governmental Decrees case). In light of the fact that the Supreme Court is one of the authorities authorized to apply to the Constitutional Court under Article 125(2) of the RF Constitution, the Constitutional Court found it illogical that the Supreme Court would review the normative acts enumerated in that provision itself.

In the same case, the Constitutional Court also considered a situation where a governmental decree had been adopted in light of a legislative delegation. It held that, under these circumstances, the contents of the legislative provisions were effectively determined by the Government and that a regular court, thus, could not decide on the legality of the governmental decree without assessing the constitutionality of the statute, an approach which has much in common with the French theory of loi-écran
 (although the latter does not prohibit French administrative courts from judicially reviewing administrative acts).
 Should a case on judicial review of governmental decrees arise before the Supreme Court, it is empowered to apply to the Constitutional Court under Article 125(2) of the Constitution (and not under Art.125(4) of the Constitution, which deals with questions for preliminary ruling). In cases where there is no legislative delegation, a governmental decree would be assessed against the constitutional provisions, which—according to the Constitutional Court—is within its exclusive competence.

This approach of the Constitutional Court effectively has removed all governmental decrees (both adopted under a legislative delegation and without it) from review by the Supreme Court. Conscious of the problem that may arise out of its judgment, the Constitutional Court offered individuals a new remedy: challenge of a governmental decree (a remedy hitherto unavailable to individuals) together with a challenge against the statute which delegated the regulatory powers to the Government. In the opinion of the majority of the justices of the Constitutional Court, this new remedy was a fair exchange for the abolishment of the remedy before the regular court. However, Justice Kononov dissented, pointing out that the Government had acted in the 2004 Judicial Review of Governmental Decrees case to protect its own particular interests from legally educated citizens, that the criteria for the new remedy before the Constitutional Court were unclear and that the constitutionally defined jurisdiction of Russia’s highest courts would depend on a case-by-case analysis of whether or not, for example, a governmental decree defined the contents of the legislative provisions under which it had been adopted.

It has been argued
 that the judgment in Judicial Review of Governmental Decrees opened  a new remedy for individuals allowing them to challenge decrees of the Federal Government before the Constitutional Court, together with the federal statutes which granted the Government the competence to adopt the challenged decree.
 But taking into account Justice Kononov’s dissent,
 the judgment appears aimed rather at sheltering the Government from judicial challenges before the Supreme Court. This, however, has not been entirely successful.

The Supreme Court’s response, at first, was inconsistent. Two 2004 judgments adopted on the same day contained two different conclusions. The Civil Division ruled in the Ponomarev case that under the Constitutional Court’s judgment in the 2004 Judicial Review of Governmental Decrees case, the Supreme Court no longer was competent to review the legality of the challenged decree of the Russian Government.
 The Appeals Division in the Dobrodeev case made no reference to the Constitutional Court’s Judicial Review of Governmental Decrees case and heard the case against the Government.
 This discord ended in the fall of that same year when, having departed from the Dobrodeev case, the Appeals Division upheld the judgment of the Civil Division in Ponomarev,
 and the Supreme Court appeared to have accepted the new limitation.

At the same time, the new remedy proposed by the Constitutional Court did not prove to be particularly practical or effective.
 Despite having recently extended it to applications by regular courts for preliminary rulings,
 the Court itself only has heard four cases concerning the constitutionality of governmental decrees in the five years that followed the 2004 Judicial Review of Governmental Decrees case.

The Supreme Court’s acceptance of the limitations on its judicial review jurisdiction imposed by the Constitutional Court in the 2004 Judicial Review of Governmental Decrees case failed to last even for three years. Already in 2006, the Supreme Court struck down a provision of the regulations governing compensation for those affected by the Chernobyl’ nuclear disaster.
 However, the issue of the Supreme Court’s competence to hear the case on the merits was not raised either in the first instance or on appeal.
 In 2007, the Appeals Division of the Supreme Court explicitly departed from its case law (e.g., the above-mentioned appeal judgment in Ponomarev) and upheld two judgments of the Civil Division which had struck down challenged governmental decrees. On appeal, the Government had argued that the Supreme Court had no competence to hear the cases, but the Appeals Division dismissed the Government’s appeal referring to the caveat expressed in the Constitutional Court’s judgment in Judicial Review of Governmental Decrees and limiting its reasons to the following statement:
“In cases where the issue of constitutionality of the decree of the Government does not arise […] the judicial review of this act is conducted by the Supreme Court.”

Thus, as long as the applicant does not invoke the Constitution, the Supreme Court would hear her case lodged against regulations which had been adopted by the federal Government. In 2008 alone, the Civil Division of the Supreme Court heard 80 such cases while the Military Division heard one case.

These developments, however, had no bearing on the judicial review of the constitutionality of normative acts adopted by federal ministries. Since the introduction, in 1995, of the judicial review competence of the Supreme Court into the 1964 RSFSR Code of Civil Procedure and without any interruption it has considered the issues of the constitutionality of ministerial acts. An interesting example of this review was a challenge to a 1997 Instruction of the Ministry of Interior, obliging citizens to provide a photo with their uncovered head for internal identity documents (“internal passports”). A number of Muslim women had applied to the Supreme Court for a review of the Instruction. The Civil Division dismissed their application,
 but the judgment was reversed by the Appeals Division in the 2003 Gabidullina case.
 The Supreme Court’s Appeals Division held that Article 28 of the Constitution (freedom of conscience) allows each person to act in accordance with his or her own religious convictions, which for Muslim women includes concealing their bodies except face and hands. Given that no federal statute limited this aspect of the freedom of conscience, a federal ministry was not empowered to adopt the challenged regulations.

Contrôle de Conventionnalité Exercised by the Supreme Court
Given the Supreme Court’s withdrawal from the field of constitutional review of the decrees of the federal Government, it had to find substantive rules on fundamental rights other than those stemming from the Constitution against which to judge regulations. Federal statutes provide one source (similar to the delineation of federal and regional competencies, constitutional rights frequently are inserted into acts of parliament by using the “cut-and-paste” technique; so, one finds the right to property in the Civil Code, the presumption of innocence in the Code of Criminal Procedure, etc.) However, one of the most important means of strengthening of the judicial review competence of the Supreme Court has been to assess challenged acts against the rules of international law (contrôle de conventionnalité). Effectively, Article 15(4) of the RF Constitution provides that universally recognized principles and norms of international law and international treaties of the Russian Federation form part of its legal system and that, if an international treaty provides for rules different from federal statutes and, a fortiori, secondary legislation, international law prevails. The Constitutional Court’s case law contains numerous references to both binding (the European Human-Rights Convention,
 the International UN Covenants (ICCPR and ICESCR), etc.) and non-binding rules of international law (documents of the United Nations, of the Council of Europe); yet the Constitutional Court never has struck down a statute on the sole ground that it was contrary to international law.
 Rather, these references are included in the Court’s judgments merely for illustrative purposes or for the sake of their persuasive authority.

The Supreme Court’s interpretation of this provision of the RF Constitution has been remarkably broad. In particular, it has read international secondary law and, albeit with serious reservations, European Community law into the provisions of Article 15(4) of the RF Constitution. Reference to “universally recognized principles and norms” also has been construed to include UN documents, which have not been regarded as customary international law. In contrast to the approach of the Constitutional Court, the Supreme Court has proclaimed a number of acts contrary to (or in conformity with) the rules of international law—either as the sole ground (or one of several grounds) of its judgments.

Thus, in the 2001 JSC Kostroma Local Telephone Network case,
 the Supreme Court’s Appeals Division extended the meaning of Article 15(4) to secondary law of international organizations. The Kostroma case concerned a rule enacted in 1994 by the RF Government
 to limit—to a single constituent entity of the Russian Federation—the territorial validity of licenses granted to telecommunications companies. The applicant company relied on the 1998 Licensing Act
 which provided that a license was valid everywhere in Russia. The Civil Division granted the applicant company’s application. However, the Appeals Division reversed the judgment, holding that the impugned decree of the Government was in conformity with international law.

The Appeals Division had found that the Licensing Act was inapplicable by virtue of its own provisions, which excluded the Act’s applicability to natural resources (radio frequencies being a natural resource according to the Court). However, the 1995 Communications Act,
 which provided for the licensing in the field of telecommunications and thus applicable to the facts of the case, was silent on the territorial validity of licenses. The Supreme Court justices further held that even if the Licensing Act was applicable, the challenged decree was nevertheless valid because its provisions were in conformity with international law. To justify its conclusion, the Supreme Court referred to the 1992 Constitution of the International Telecommunication Union. Article 6 of the ITU Constitution provides that the Member States are “bound to abide” by, inter alia, the Administrative Regulations adopted by the Union.
 The Supreme Court held that these Regulations also are binding under Russian law by virtue of Article 6 of the ITU Constitution, which itself is binding under Article 15(4) of the Russian Constitution.
 The Appeals Division eventually found that the RF governmental decree had complied with the ITU Administrative Regulations, that the overall conditions for granting licenses were not arbitrary, and that an unsuccessful applicant for a license could challenge the denial of a license before the courts.

The Kostroma case is of the utmost importance concerning relations among Russia’s highest courts. Alas, its significance has been sorely underestimated; the appeal judgment has not (yet) been the subject of commentaries by legal scholars in Russia or abroad.
 In the Kostroma case, the Supreme Court effectively asserted that a violation of the rules of international law may be the only reason for its refusal to apply a federal statute and/or a decree of the federal Government. This position—based on Article 15(4) of the Constitution—allows the Supreme Court to avoid the limitation imposed on its powers by the judgments of the Constitutional Court prohibiting any review of federal statutes and governmental decrees. Indeed, when a court considers an issue of compliance of the legislature or the executive with international custom or treaties, the issue of compliance with the Constitution does not arise. In such a case, the court determines whether a sub-constitutional norm (a legislative act, an executive resolution etc.) is in conformity with another sub-constitutional norm (an international treaty), and the Constitutional Court is not in any way competent to review the constitutionality of the latter (it being a rule of international law).

The Supreme Court applied its approach from the 2001 Kostroma case in the more recent 2008 Lapukha case
 in which the applicant unsuccessfully had challenged a clarification to the 2006 Commodity Nomenclature adopted by the RF Federal Customs Service.
 The Supreme Court held in Lapukha that this act of the Federal Customs Service was not contrary to the secondary law of the World Customs Organization, which had been adopted by the Harmonized System Committee under the 1983 International Convention on the Harmonized Commodity Description and Coding System (the HS Convention).

There are, however, two notable differences between Kostroma and Lapukha. Firstly, the ITU Constitution was ratified by the federal legislature, but Russia’s accession to the HS Convention was effected by a decree of the Government. Consequently, only the normative acts of federal executive bodies (the Government
 and federal ministries) could be assessed against the HS Convention. Secondly, nowhere in the HS Convention was it stated that the decisions of the Harmonized System Committee are binding on Member States. In order to rely on the Committee’s decisions, the Supreme Court referred to Article 3 of the HS Convention; this makes the Harmonized Commodity Description and Coding System binding on Member States, but that System was annexed to the HS Convention as an integral part thereof and had not been adopted by the Committee. It was, however, empowered to issue clarifications to the System under Article 7(1)(b) of the HS Convention, and the Supreme Court relied on one of these clarifications. The same approach may be followed in respect of the judgments of the European Court of Human Rights which is empowered to interpret the European Convention on Human Rights under Article 32 of the latter.

The Supreme Court also has considered international “soft law” as grounds for the judicial review of administrative acts. In the 2004 Gladkov case,
 the applicant had complained that, as a convicted prisoner, he was obliged to wear an inscription on his clothes with his name at all times, as provided for in the 2001 Prison Rules adopted by the RF Ministry of Justice (as amended in 2004)
. The Supreme Court’s Civil Division dismissed the application under its finding that the challenged provisions were not contrary to the 1997 RF Code on Execution of Criminal Judgments (the RF Justice Ministry’s Prison Rules implemented the Code’s provisions on order and security guarantees), to the Constitution (albeit it with a summary ruling on conformity), or to the 1955 Standard Minimum Rules for the Treatment of Prisoners.
 The latter provide that prisoners’ clothing may in no way be degrading or humiliating (para. 17). The Supreme Court held that these inscriptions on prisoners’ clothing only contained their names and, thus, did not violate the UN’s Standard Minimum Rules. Yet, these UN Rules—however persuasive they may be in substance—are not binding under international law. They were adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders (Geneva, 1955) and approved by the Economic and Social Council under resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977. No rule of international law attaches any normative value to these acts; yet, this fact did not prevent the Supreme Court from deciding the case as if the Minimum Standard Rules were legally binding, opening up the possibility that an administrative act may be annulled if it is deemed to be contrary to international “soft law”.

The Civil Division of the Supreme Court reached a seemingly similar conclusion in the 2006 Khodorkovskii case.
 It struck down a provision of the same Prison Rules which provided that a convicted prisoner may only meet her or his lawyer during her or his free time. Referring to the case law of the Constitutional Court,
 Justice Zaitsev (who also had decided the Gladkov case) ruled that the right of a convicted prisoner attracted the guarantees of the constitutional right to legal assistance which must be specified by the federal legislator and that the only limitation on such meetings contained in the RF Code on Execution of Criminal Sentences related to the duration of such meetings (to four hours)—not the timing thereof. He further ruled that, in any event, the impugned restriction was contrary to Principle 18 of the 1988 “Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment”. These Principles were adopted under a Resolution of the UN General Assembly,
 which itself is not binding under the UN Charter. The Office of the RF Prosecutor-General—who had been a party to the proceedings—appealed, arguing that the Civil Division had erred in basing the judgment on the non-binding Body of Principles. The Appeals Chamber
—conscious of the problem but not wishing to reverse the judgment—held that the challenged provision of the RF Prison Rules was unconstitutional. It also upheld the reference to the Body of Principles ruling that, although it was not a conventional norm of international law, it was a customary rule. It referred to a 2003 Resolution of the Plenum of the RF Supreme Court on the application of international law by Russian courts,
 which provided that the content of the norms of customary international law may be laid down, in particular, in documents of the United Nations and its specialized agencies. The Appeals Chamber noted that the Body of Principles was adopted by the UN General Assembly and, thus, could be regarded as a rule of international customary law under this definition of the Supreme Court’s Plenum.

In two 2008 cases, the Supreme Court dealt with issues of European Union law. In Sakhalin Airways, the applicant airline had challenged regulations obliging it to provide a number of services free-of-charge (phone calls, food and drinks, accommodation etc.) to passengers of delayed flights. Justice Romanenkov dismissed the application, remarking not only on the legality of the challenged regulations but, also, on the fact that the relevant EU regulations require even more services to be provided by airlines to their passengers in such cases.
 While, in this case, reference to EU law was purely for illustrative purposes (to make the judgment even more persuasive), in another dispute heard in the Supreme Court, the same justice stopped just short of applying an EU directive. In Rezonans, the applicant company had complained about several regulations requiring it to seek approval of the Russian Engineering Agency (Rostekhnadzor) to use equipment on dangerous industrial sites.
 The Supreme Court ruled that the Government had been duly empowered by the legislature to enact the challenged regulations. The applicant company’s reliance on international law was also dismissed, but the Supreme Court’s reasoning could be understood as opening up a way to apply EU law under certain circumstances. The applicant company’s claims fell within the scope of application of the 1994 Partnership and Cooperation Agreement (PCA), an international agreement between the Russian Federation and the European Union. Its Articles 39, 55 and 77—cited in the Rezonans judgment—provided (albeit in a very general manner) for the approximation of legislation between the parties to the PCA. According to the Court, EU Council Directives 82/501
 and 96/82
 referred to by the applicant company “do not by themselves abrogate the norms of Russian law”, because the 1997 Industrial Security Act was adopted later. This reasoning may be understood in such a way that—where a controversy falls within the scope of the PCA and where there is no federal statute regulating the subject-matter of the dispute—rules contained in EU directives may, at least, be of some relevance.

However, one cannot find many examples of the proper and well-considered application of the European Convention on Human Rights or the ICCPR (or of any other international human-rights instrument of a general nature) among the landmark administrative cases of the Supreme Court. In a 2000 case, the Supreme Court did rule that re-assignment of police officers without their consent was contrary to Article 4(2) of the European Convention prohibiting forced labor.
 However, in doing so, no reference was made to the case law of the European Court of Human Rights (which should have led to a far different conclusion), and the decision of the Supreme Court appears far-fetched, to say the least. In another case (dating from 2003), the Supreme Court applied Article 14 of the Convention as if it were a free-standing provision.
 In 2008, the Court summarily dismissed arguments under Article 3 of the European Convention in a case concerning a challenge to the RF Prison Rules.
 Case law of the European Court of Human Rights briefly was discussed in a 2009 case concerning a challenge to budgetary regulations that allowed the Federal Treasury and the Federal Bailiffs’ Service not to inform successful plaintiffs of the accounts of the executive agencies which had lost their court cases to individuals and had been ordered by domestic courts to pay compensation.
 The Supreme Court struck down the challenged regulations, but this was of very limited help for improving the compliance of the executive with domestic court judgments—although the issue as a whole had been described by the European Court of Human Rights earlier in 2009 as a “systemic problem” of the Russian legal order.

What follows from the above-discussed judgments is that the Supreme Court had found a way of circumventing the Constitutional Court’s prohibition against assessing the constitutionality of regulatory acts. It could have opened the way to sanction the executive for violating the basic rights of individuals by recourse to international human-rights law. However, the Supreme Court developed the application of international law in a number of areas (customs, industrial regulations, telecommunications) which do not concern human-rights law. If there was a consistent strategy to refer to international law in assessing the legality of secondary legislation, it was to reaffirm the Supreme Court’s powers and avoid the limitations imposed by the Constitutional Court. As I will demonstrate below, the Supreme Court has equally resisted the binding force of constitutional and statutory interpretation set forth in judgments and decisions of the Constitutional Court.
Application by the Supreme Court of Constitutional Interpretation by the Constitutional Court
In many (if not most) of the cases which it has heard, the Constitutional Court has attempted—as much as possible—to interpret challenged statutes in a way compatible with the Constitution. Even though the Constitutional Court found that the interpretation of statutes by the ordinary courts was unconstitutional, it preferred to give its own interpretation that would, in the Court’s opinion, comply with the Constitution, rather than to strike them down. According to the Constitutional Court, such interpretation is binding on the regular courts and any other interpretation is unconstitutional. The Constitutional Court further obliges regular courts to reconsider the individual cases of the applicants upon whose applications the challenged statutes have been interpreted as being in accordance with the Constitution (rather than being struck down). This power of the Constitutional Court to order de novo examination of a case by ordinary courts is provided for in Article 100(2) of the 1994 Constitutional Court Act
 according to which the Court may so order if it has declared unconstitutional the statute challenged by the individual.

While judgments of pure and unconditional conformity and non-conformity are rare, the Constitutional Court—by interpreting statutes in conformity with the Constitution—tends to erase the difference between the decisions of conformity and non-conformity. In view of this evolution and the Constitutional Court’s opinion that a judgment of conformity—dependent on the interpretation given by it—means a judgment of non-conformity in respect of any other interpretation,
 the Court enhances its power to order the review of individual cases in virtually every case it decides. It thus becomes a superior court in respect of the Supreme Court and the Higher Arbitrazh Court: it may overrule their statutory interpretation and order a review of their judgments. Obviously, the two other highest courts are not rushing to accept this supervisory role of the Constitutional Court and, rather, are insisting on the narrow interpretation of the relevant provisions of the 1994 Constitutional Court Act.

The position of the Supreme Court regarding the normativity of legal opinions (pravovye pozitsii) of the Constitutional Court has always been somewhat reserved. It has been noted by one observer that the Supreme Court had not opined on the weight of these legal opinions for the ordinary courts
—even though in a December 2003 Decree of its Plenum, the Supreme Court stated that lower courts must “take into account” (uchityvat’) judgments (which are not the same as legal opinions,
 the latter being part of the reasoning contained in a judgment) of the Constitutional Court and, also—on the same footing—Decrees 
 of the Plenum of the Supreme Court and judgments of the European Court of Human Rights.
 On a case-by-case basis, the Supreme Court continues to develop the “taking into account” jurisprudence in respect of the Constitutional Court’s opinions. I.e., the courts must have regard for the legal opinions of the Constitutional Court, but they do not per se constitute a ground of legality (or illegality) of an act of the executive or a legal basis upon which to grant (or dismiss) a civil-law action.

In Kola Mining I
 the Supreme Court’s Civil Division held that the RF Government’s power to introduce environmental pollution fees could not be delegated to a ministry under the 1997 Federal Government Act
 or the 1991 Environmental Protection Act,
 as they had been interpreted by the Constitutional Court in its 2002 Environmental Pollution Fees ruling.
 The Appeals Division of the Supreme Court held that the Constitutional Court’s legal opinion was correctly taken into account (together with the relevant federal statutes) in determining the limits of the Federal Government’s powers.

Although it can be said that the Supreme Court only accepts to take into account
 (and not to be bound by) the legal opinions of the Constitutional Court, it remains to be seen whether this obligation goes beyond merely taking into account the substantive relevance of a legal opinion to a case at hand.

In 2006, the Constitutional Court heard a landmark case concerning constitutionality of the provisions of the 2002 RF Code of Civil Procedure on the proceedings for supervisory review of final judgments brought by joint-stock companies Nizhnekamskneftekhim and Khakasenergo, a number of individuals and the Cabinet of Ministers of the Republic of Tatarstan. Since the 1920s, Soviet (and then Russian) law has allowed final and binding judgments to be quashed upon extraordinary appeals of officials of the judiciary and the Prosecutor’s Office. Under the 1964 RSFSR Code of Civil Procedure, such extraordinary appeals (protesty) could be lodged by the regional prosecutors, presidents of the regional courts, the Prosecutor-General, the President of the Supreme Court and their deputies with the Presidia of the regional courts and the Presidium of the Supreme Court against any final and binding judgment—regardless of when it had been rendered. This type of proceedings was inherited by the Russian Federation and has attracted strong criticism from the European Court of Human Rights. Since 2003, the ECtHR consistently has held that the quashing of final and binding judgments is contrary to the requirements of legal certainty enshrined in Article 6 of the European Convention on Human Rights.

On 1 February 2003, the 1964 Soviet Procedural Code was replaced by the new 2002 RF Code. The 2002 version of supervisory review allows parties to the original proceedings—but only them—to apply for supervisory review but only within one year from the date on which the judgment became final. However, due to the large number of court officials and instances empowered to consider applications for supervisory review, the one-year limitation easily could have been exceeded. Finally, just as under the 1964 Code, Article 389 of the 2002 Code provides for the competence of the Presidium of the RF Supreme Court to hear protests of its President and Vice-Presidents against any final judgment—subject to no temporal limitation if that is deemed necessary for the uniform application of law (edinstvo sudebnoi praktiki). The reformed supervisory review under the 2002 revision fared no better in Strasbourg than did the original one.

The next chapter in this saga came early in 2007 when the Constitutional Court rendered a highly contested judgment in the Nizhnekamskneftekhim and others case.
 The Court held that a supervisory review proceeding did not per se violate the Constitution. Rather, the Court characterized it as an additional guarantee of the constitutional right to judicial protection enshrined in Article 46 of the 1993 RF Constitution. Even though doubts over the constitutionality of the supervisory review proceedings should have been difficult to dissipate in view of the case law of the European Court of Human Rights, the Constitutional Court decided to abstain (item 7 of the operative part of the judgment) from declaring the impugned provisions unconstitutional. As for the provisions of Article 389 of the RF Procedural Code, the Constitutional Court interpreted them as requiring an application from a party to the original proceedings to trigger supervisory review (which Art.389 does not) and forbidding the President (or Vice-President) of the Supreme Court—who lodged the protest with the Presidium—to sit on the court in deciding on the protest (which Art.389 also does not). At the same time, the Constitutional Court ordered the review of the individual applicants’ cases because the judgments of the courts of general jurisdiction had not been based on a constitutional interpretation of the Code (which, however, had not existed at the time when those judgments had been handed down).

One of the applicant companies in the Nizhnekamskneftekhim controversy before the Constitutional Court, JSC (joint-stock company) “Khakasenergo” filed a petition with the Presidium of the Supreme Court for a review of the 2005 supervisory review judgment of the Presidium of the Supreme Court. The original judgment—by which a district court judge affirmed the fact of the joint-stock company’s possession of certain real property in the Republic of Khakassia
—had been quashed in 2005 by the Presidium of the Supreme Court upon a protest of its Vice-President under Article 389 of the Code as falling within the competence of arbitrazh (commercial) courts rather than under that of the courts of general jurisdiction.
 Under a June 2007 judgment,
 the Presidium of the Supreme Court refused to re-open the case. It ruled that the new interpretation given by the Constitutional Court to the provisions of the Code of Civil Procedure in the Nizhnekamskneftekhim judgment was addressed to the legislator and not to the courts and that it “was not at all possible to take it into account” while deciding the original case. The Supreme Court, however, made no comments on Article 100 of the Constitutional Court Act and the limits thereof, even though a judgment stating that the latter provision applies only to the constitutional judgments establishing unconstitutionality and not to the constitutional interpretation or to abstentions from a decision, would have been a clear invitation to the Constitutional Court to adjudicate within its constitutionally defined jurisdiction.

In any event, a mere three months after its June 2007 ruling on the Khakasenergo petition, the Supreme Court Presidium handed down another judgment; this time, from a totally different perspective. In the Volkov case, the plaintiff had brought an action against a local military commissariat concerning overdue payment of his pension. On 3 February 2004, a justice of the peace had ruled in the plaintiff Volkov’s favor; but, on 2 July 2004, an appeal court reversed the initial judgment. On 21 December 2005, Volkov petitioned the Presidency of the Supreme Court for a protest to be lodged with the Presidium of the Supreme Court; on 16 August 2006, the then Supreme Court Vice-President, Justice Viktor M. Zhuikov, granted the petitioner’s request. However, consideration of the case in the Supreme Court’s Presidium was suspended pending judgment of the Constitutional Court on supervisory review under the RF Code of Civil Procedure. After the Constitutional Court handed down its decision in Nizhnekamskneftekhim, the Presidium of the Supreme Court resumed the proceedings. In a September 2007 decision, it dismissed Justice Zhuikov’s protest
 on the grounds that the plaintiff had missed the one-year statute of limitations for an application to the Presidium of the Supreme Court (which had expired on 2 July 2005). This deadline had not been provided for and could not be read into the Code of Civil Procedure prior to the Constitutional Court’s decision to do so in its 5 February 2007 judgment—of which the plaintiff obviously could not have been aware on 21 December 2005. In the words of the Khakasenergo Court, this condition could not have objectively been taken into account. So if the Supreme Court’s approach in Khakasenergo was followed, Volkov’s application for supervisory review should have been heard on the merits. But in the Volkov case the Supreme Court became overzealous in the retrospective application of the Constitutional Court’s opinion in Nizhnekamskneftekhim: it effectively overruled Khakasenergo without, however, giving any reasons for such overruling.
An explanation of the Supreme Court’s “U-turn” may be seen in the fact that the composition of its Presidium was altered between 20 June and 19 September 2007. Two Vice-Presidents of the Court, both outspoken critics of the Constitutional Court’s activism—Justices Radchenko and Zhuikov—had been replaced by Justices Petrochenkov and Karpov (the latter, in turn, retired from the Court in February 2009), while the other five Supreme Court justices remained the same. The new composition of the Presidium of the Supreme Court appears to be more favorable to the unconditional application of the Constitutional Court’s case law.
Conclusion
Tushnet noted that “the courts might be more willing to regulate police activities if they could do so without invoking the Constitution. In this odd way, the existence of judicial review [of the constitutionality of statutes] may actually reduce our protection against government overreaching.”
 This has been the way of the Russian Supreme Court. It ceded its power to review the constitutionality of federal statutes (despite having brought it in through the back door—as in Tiumen’ Adoption (2002) or Danilov (2004)—but retained the powers to review the legality of federal secondary legislation as well as regional legislation (with the exception of regional constitutions). It has avoided high-profile constitutional cases (and the political pressure that accompanies them). Yet, at the same time, has maintained its role of a “partial guardian of the Constitution” in the spheres of separation of competence between the Federation and the constituent entities and of judicial review of the constitutionality of ministerial acts. It also has developed sophisticated case law on the contrôle de conventionnalité, based on a broad reading of the constitutional provisions on the place of international law in the Russian legal system. Finally, it has been careful in both applying—and, where necessary, resisting—the case law of the RF Constitutional Court.

The struggle between the two top courts for judicial review jurisdiction, thus, could have increased the protection of human rights; in fact, it has not. The development of the Russian Supreme Court’s case law cannot be viewed as a success story. Firstly, many of the problems in the domain of public law come not from normative acts but, rather, from individual measures (individual’nye pravoprimenitel’nye akty) adopted by the administration. Such measures are reviewed by district courts in the first instance, which means that the Supreme Court is only competent to hear such cases in supervisory review proceedings. Secondly (and consequently), supervisory review is a remedy rarely available to individuals. If an appeal on points of law is almost automatically heard on the merits, only a tiny proportion (around 1%) of applications for supervisory review are heard in the Supreme Court,
 supervisory review being a discretionary remedy. Thirdly, it must be admitted that—in cases of judicial review of federal secondary legislation—the Supreme Court’s judgments usually are predetermined by the opinion of prosecutors who intervene in every such case. If the prosecutor asks the Court to annul the challenged act, it is annulled; if the prosecutor asks to dismiss the application, it is dismissed. In 2008-2009, justices of the Supreme Court disagreed with the prosecutors in less than 5% of the judicial review cases (and the Appeals Division upheld all but one judgment of the Civil Division). Fourthly, case law of the Supreme Court remains largely unpredictable with many contradictory judgments given in short periods of time. And last, but not least, case law asserting judicial-review jurisdiction has been developed in order to assert the Supreme Court’s powers in the face of the restrictions imposed by the Constitutional Court: as far as the substance is concerned of decisions which it renders, the RF Supreme Court often is unable to provide redress for violations of individual rights both under the Constitution or under international human-rights law.
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�	The Supreme Court does not consider any specific cases at its plenary sessions but, rather, adopts “explanations” (raz”iasneniia) on the application of legislation and other matters of judicial practice. Although not formally binding under law, lower courts usually adhere to these “explanations” in practice. For a thorough review of the practice of plenary resolutions, see Anton Burkov, Konventsiia o zashchite prav cheloveka v sudakh Rossii (Wolters Kluwer, Moscow, 2010), 87-126. More recent (but less detailed) works include Sergei Khomiakov, “Rol’ postanovlenii Plenuma Verkhovnogo Suda Rossiiskoi Federatsii v otpravlenii pravosudiia”, Rossiiskaia iustitsiia (2011) No.6, 62-66; and Elena V. Borisova, “Postanovlenia Plenuma Verkhovnogo Suda kak istochnik grazhdanskogo protsessual’nogo prava”, inOksana Isaenkova and Mikhail Lebedev (eds.), Konstitutsionnye osnovy grazhdanskogo sudoproizvodstva: sovremennoe sostoianie i puti sovershenstvovaniia,  (Izd-vo Saratovskoi gos. akademii prava, Saratov, 2010), 92-95.
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�	Peter Krug, “Departure from the Centralized Model: The Russian Supreme Court and Constitutional Control of Legislation”, 1 Revue de la justice constitutionnelle est-européenne (2001), 121-185, at 174.





�	Kodeks zakonov o trude RSFSR (9 December 1971), Vedomosti RSFSR (1971) No.50 item 1007.





�	RSC, Civ. Div. (25 March 1996), BVS (1996) No.6, 2 (‘Russian Supreme Court’ hereinafter ‘RSC’).





�	“Propiska” was a system of mandatory residence permits—even for Russian nationals—which had been introduced in the USSR in the 1930s to curb migration, especially from the rural areas undergoing collectivization.





�	RSC, Civ. Div. (3 January 1996), Onishchenko, BVS (1996) No.3, 4. The Supreme Court’s judgment predated that of the Constitutional Court which declared the impugned statute unconstitutional and thus null and void (RCC (4 April 1996), No.4-P, V.I. Kutsyllo and R.S. Klebanov, SZ RF (1996) No.16 item 1909; see, in more detail, Cédric Raux, “La protection de la liberté d’aller et venir par la Cour constitutionnelle de Russie”, 62 Revue française de droit constitutionnel (2005), 311-328).





�	BVS (1996) No.12 contained a long section summarizing the Supreme Court’s case law on the constitutionality of regional statutes from the standpoint of separation of powers between the Russian Federation and its constituent entities.





�	RCC (16 June 1998) No.9-P, Interpretation of Articles 125, 126 and 127 of the Constitution, SZ RF (1998) No.25 item 3004. (Judgments of the Constitutional Court in cases brought by public authorities and members of Parliament will be cited in full; shortened names will be given where possible.)





�	This was the case until 1 July 2010, when federal legislation providing for mandatory publication of judgments of all Russian courts entered into force (op.cit. note 1).





�	Tiumen’ Adoption (55 November 2002), available  at <http://www.supcourt.ru/vscourt_detale.php?id=1825>.





�	SZ RF (1996) No.1 item 16.





�	For a description of the system of supervisory review of final judgments under Russian law, see below the section on the constitutionality dependent on a specific interpretation.





�	SZ RF (2002) No.46 item 4532.





�	RSC, Mil. Div. (19 February 2004) No.3-74/03, E.A. Danilov.





�	European Court of Human Rights found in Melnikov v. Russia (14 January 2010) No.23610/03, that the stance taken by the Supreme Court violated Art.6 of the European Convention on Human Rights. The Criminal Division of the Supreme Court then followed the European case law rather than that of the Military Division (see, e.g., RSC, Crim. Div. (1 July 2010) No.18-D10-44, S.A. Grigor’ev).





�	RCC (11 April 2000) No.6-P, Constitutionality of Articles 1(2), 21(1) and 22(3) of the Prokuratura Act, SZ RF (2000) No.16 item 1774.





�	RCC (18 July 2003) No.13-P, Constitutionality of Articles 115 and 231 of the RSFSR Code of Civil Procedure, of Articles 26, 251 and 253 of the Code of Civil Procedure of the Russian Federation and of Articles 1, 21 and 22 of the Prokuratura Act, SZ RF (2003) No.30 item 3101.





�	In the Supreme Court’s own words:


	“The grounds of the appeal concerning the non-conformity of [the challenged statute] with Articles 19 and 55 of the Constitution of the Russian Federation cannot be taken into account, because the verification of a regional statute’s conformity with the Constitution of the Russian Federation does not fall within the competence of the courts of general jurisdiction.”


	RSC (14 January 2004) No.38-G03-12, Prosecutor of Tula Region (cases ‘G’ [year] refer to appeal judgments of the Civil Division). This conclusion did not prevent the Supreme Court from ruling that the challenged statute did not violate the federal RF Labor Code.





�	In a 2005 electoral case, it even considered (and eventually dismissed) the applicant’s claim that a regional statute was contrary to the regional constitution (RSC (12 January 2005) 91-G04-18, I.Iu. Provkin). The issue was whether the limitation of two consecutive terms for the regional governor under the regional constitution was retroactive and, thus, whether the incumbent could run for a third consecutive term. Under Art.27 of the 1996 Judicial System Act (op.cit. note 5), the competence to assess the compliance of regional statutes with regional constitutions may be conferred on a regional constitutional court, if a constituent entity of the Russian Federation has decided to create one. In other regions, courts of general jurisdiction may assess the conformity of regional statutes with regional constitutions by virtue of Art.253(2) of the Code of Civil Procedure which allows courts of general jurisdiction—subject to the jurisdiction of other courts—to strike down challenged rules if they are contrary to any hierarchically superior rules.





�	At the same time housing, land, forests and waters are matters of the concurrent competence of the Federation and its entities under Art.72(1)(k) of the 1993 RF Constitution. Issues may arise whether a norm regulates civil law or housing and, thus, whether a regional statute lawfully may contain such a norm. See, further, Anne Gazier, “Grazhdanskii Kodeks Rossiiskoi Federatsii i zakon”, Zakon (2009) No.5, 155-162.





�	SZ RF (1994) No.32 item 3301.





�	SZ RF (1996) No.25 item 2954.





�	See, e.g., RSC (15 February 2001) No.32-G01-1, Prosecutor of Saratov region; (2 March 2001) 5-G01-13, Deputy Prosecutor of Moscow region; (19 September 2003) No.58-G03-30, A.I. Zholobov; and (3 November 2003) No.48-G03-11, V.E. Mikhailin.





�	RSC (7 July 2003) No.46-G03-10, Prosecutor of Samara Region (unpublished).





�	RSC (25 September 2003) No.46-G03-16, Prosecutor of Samara Region, reported in the review of the Supreme Court’s case law for the third quarter of 2003, available at <http://www.supcourt.ru/vscourt_detale.php?id=154> (since the criteria for selecting cases for publication in the Supreme Court’s reviews of case-law was not made public, it is difficult to ascertain why one Prosecutor of Samara Region case was published while the other was not).





�	Vedomosti RSFSR (1964) No.24 item 407.





�	The acceptance of this limitation of the Supreme Court’s powers required several years and an intervention of its Presidium. In a 2001 case, the Appeals Division ruled that the challenged decree was illegal, null and void (RSC (19 June 2001) No.KAS 01-208, Syktyvkar Pulp and Paper Works. (Cases ‘KAS’ [year]-[number] refer to appeal judgments of the Appeal Division.) The Presidium confirmed the conclusion on the merits but—having referred to the case law of the Constitutional Court—amended the operative part of the appeal judgment so that the decree would cease to be applicable from the date of entry of the judgment into force (RSC (24 April 2002) No.3-PV-02. (Cases ‘PV’ refer to supervisory review judgments of the Presidium.)





�	The Government has had recourse to this remedy on several occasions since 1998. An example of this can be seen in the dispute between the two courts on the legal qualification of environmental pollution fees. The Supreme Court found unlawful the Regulations on the Calculation of Environmental Pollution Fees (which had been adopted by the federal Government) holding that these fees (platy) were taxes (nalogi) by nature and that only the legislator could impose them (RSC (28 March 2002) No.GKPI 02-178 and (4 June 2002) No.KAS 02-232, JSC Kola Mining and Metallurgical Works I. (Cases marked ‘GKPI’ stand for the first instance judgments of the Civil Division (‘GKPI’ stands for grazhdanskaia kollegiia, pervaia instantsiia (Civil Division, first instance).) The Government complained to the Constitutional Court which acceded to its claims and ruled that the impugned fees were not taxes, so that a general legislative delegation for the Government to establish their elements was sufficient. The Decree in question was found valid and constitutional (RCC (10 December 2002) No.284-O, Environmental Pollution Fees, SZ RF (2002) No.52 (Part II) item 5290)—although the Constitutional Court acted ultra vires according to Alexander Vereshchagin (Judicial Law-Making in Post-Soviet Russia (Routhledge Cavendish, Abingdon, UK, 2007), 140) as the original case had not raised any issue of constitutionality. On a later occasion, however, the Supreme Court again declared the Decree unlawful since the Government was not authorized to delegate enactment of the methods of calculation of pollution fees to the Ministry of Natural Resources (RSC (12 February 2003) No.GKPI 03-49, and (15 May 2003) No.KAS 03-167, JSC Kola Mining and Metallurgical Works II). By way of response, the Government simply engaged in a ‘cut-and-paste’ job of the Ministry’s regulations into its decree. Interestingly, in a 2009 judgment, the Constitutional Court applied the same analysis and ruled that the Government was not authorized to delegate to the regional authorities the discretion to exempt certain industries from payment of environmental pollution fees (RCC (14 May 2009) No.8-P, Constitutionality of the Regulations on the Calculation of Environmental Pollution Fees, SZ RF (2009) No.22 item 5752.
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